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  1            MR. LARSON:  I would like to call to order

  2      the May 19th, 2014 meeting of the Town of Kiawah

  3      Island Board of Zoning Appeals.

  4            The board members who will hear your case are

  5      Randy Gilmore, Jack Braden, Ben Farabee and me,

  6      Charles Larson.

  7            Staff members present are Jenny Werking and

  8      perhaps our attorney, if he or she arrives.

  9            MR. PATCH:  He was in trial today.

 10            MR. LARSON:  I was thinking Sally might come,

 11      but we weren't sure.

 12            Our case rulings from this and any BZA

 13      meeting are available for public review and

 14      inspection during normal business hours at the town

 15      hall.

 16            At this time I would like to explain to the

 17      public the workings of the BZA.  The Board of

 18      Zoning Appeals is a quasi-judicial body established

 19      to interpret and grant relief from the zoning

 20      coordinators.

 21            The Board of Zoning has jurisdiction over

 22      three types of cases:  appeals, variances, and

 23      special exceptions.

 24            Appeals are heard regarding administrative

 25      actions or decisions by the zoning administrator or
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  1      staff.

  2            Variances may be granted when strict

  3      application of the zoning ordinance would cause an

  4      unnecessary hardship.

  5            This board's actions must be based on

  6      specific standards as contained in the

  7      South Carolina Local Government Planning Enabling

  8      Act of 1994 and the Town of Kiawah Island Zoning

  9      Ordinance.

 10            The third are special exceptions.  These

 11      allow the board to permit uses if certain

 12      conditions as contained in the zoning ordinance are

 13      met.

 14            A simple majority vote of the quorum present

 15      is required to grant a variance or overturn the

 16      decision of the zoning administrator in an appeal

 17      or to grant a special exception.

 18            If we have four, and it's two to two --

 19            MR. FARABEE:  Doesn't cover it.

 20            MS. WERKING:  Yeah, it fails.

 21            MR. LARSON:  No variance.

 22            Because today's hearing is a public

 23      fact-finding meeting, we are in compliance with the

 24      Freedom of Information Act, South Carolina Code

 25      6-29-70.
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  1            15 days prior to this hearing, an

  2      announcement was printed in the Post and Courier, a

  3      sign was posted on or near the designated property,

  4      and a notice was mailed to the applicant or

  5      representative to residents within 350 feet of the

  6      application and to parties of interest.

  7            Persons, organizations, and the news media

  8      that have requested declaration of our meeting have

  9      also been notified.

 10            The Freedom of Information Act does not

 11      require notification of anyone other than the

 12      applicant and parties of interest.

 13            Our purpose today is for interested parties

 14      to be heard in order to assist the board in

 15      gathering evidence pertinent to each case.  If the

 16      members of the BZA feel the need for further

 17      information to clarify a case, the board has the

 18      authority to subpoena witnesses.

 19            In addition to your testimony, our board has

 20      been presented written information submitted to the

 21      staff by the applicant or their agent for each

 22      case.  This information is now considered to be

 23      evidence and is entered into the permanent record

 24      of this body.  It is assumed it is complete, true,

 25      and accurate.
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  1            Also, we have been presented data assembled

  2      by the staff for the purpose of clarifying the

  3      location and the effect on surrounding property.

  4            Our board is empowered to approve, approve

  5      with conditions, or to deny the request.  We are

  6      also authorized to defer a case should there be a

  7      need to obtain additional information.

  8            If an applicant's request is approved for a

  9      special exception, a variance, or an appeal of a

 10      decision by the zoning administrator, they must go

 11      to the Town of Kiawah Island to apply for permits.

 12            Variances and special exceptions granted by

 13      the BZA are valid for 12 months after this meeting.

 14            However, if an applicant's request is

 15      disapproved and they wish to appeal the decision of

 16      this board concerning their case, appeals must be

 17      addressed to the Circuit Court.  South Carolina

 18      Code 6-29-820 states that the appeal must be filed

 19      by the applicant within 30 days after the decision

 20      of the board is mailed to them.  Failure to apply

 21      an appeal within the time limit deprives the court

 22      of the jurisdiction to hear the matter.

 23            Because this is a quasi-judicial body,

 24      everything said in this meeting must be complete,

 25      true, and accurate.  All of the information
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  1      provided to the BZA is considered evidence, and

  2      this board may certify contempt of Circuit Court if

  3      false statements are made, either in writing or

  4      orally.  Because of this, each person who wishes to

  5      address the board will be sworn in.

  6            In order to expedite the procedure, those

  7      wishing to speak will please stand as a group, and

  8      Ms. Werking will administer the oath.

  9            (Ms. Werking swears in Kenneth Dukes and

 10      Amanda Mole.)

 11            MR. LARSON:  I shall now call case

 12      BZAV-4-14-18206 at 1043 Anhinga Court.  Staff will

 13      present facts pertinent to the case.  I shall then

 14      call the applicant to address the case.  The

 15      applicant shall please stand and state your name

 16      and current address for the record before

 17      presenting testimony.  I will then ask for all

 18      those speaking either in support or against the

 19      case, and they shall follow the same procedure for

 20      identifying themselves and are limited to two

 21      minutes each.  The applicant will also have two

 22      minutes for rebuttal.  Thank you.

 23            So I will then call the applicant to -- no, I

 24      will hear the County first.

 25            MS. WERKING:  Okay.  Sure.  Kenneth Dukes,
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  1      applicant and property owner of 1043 Anhinga

  2      Court -- that's TMS 207-06-00-079 -- is requesting

  3      a variance for the reduction of required 15-foot

  4      side yard setback for approximately 83-square-foot

  5      encroachment of a proposed addition on the west

  6      side and reduction of the required 15-foot side

  7      yard setback for approximately 23-square-feet

  8      encroachment of a proposed addition on the east

  9      side.

 10            The board may approve, approve with

 11      conditions, or deny all or portions of this

 12      request.

 13            The subject property and surrounding

 14      properties to the northeast, south, and west are

 15      located in the residential overlay R-2-0 zoning

 16      district within the developed area of Kiawah Island

 17      in the Sparrow Pond Cottages subdivision.

 18            The Town of Kiawah Island Land Use Planning

 19      and Zoning Ordinance, Property Setback Requirements

 20      Appendix, requires a 25-foot front yard setback,

 21      15-foot side yard setbacks, and a 20-foot rear yard

 22      setback.

 23            The subject property is 8,651 square feet or

 24      0.2 acres.  An existing residence was built in 1976

 25      per Charleston County records.
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  1            The applicant's letter of intent explains the

  2      request.  In quotes, the property owner wishes to

  3      improve the property by making a small addition to

  4      the right rear of the home and include some deck

  5      space on the left side allowing the addition of a

  6      bedroom and bath.

  7            Since the property setback exists on the

  8      right side of the property, a BZA variance is

  9      required for extending the rear into the side

 10      setback.

 11            The addition is well within the setback

 12      restrictions at the rear of the property and will

 13      not cause an issue with lot coverage restrictions.

 14            The second part of this request is to allow

 15      the enclosure of the deck space on the left side.

 16      The current structure is 13 feet from the left

 17      property line.  A left-side setback restriction of

 18      15 feet was added at the same time as the

 19      right-side restriction.  However, no addition to

 20      the existing footprint is planned for the left

 21      side, end quote.

 22            The property owner received approval for an

 23      exterior modification request from the

 24      Kiawah Island Cottage Owners Association Board of

 25      Directors on November 8, 2013.  Additionally, the
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  1      Kiawah Island Architectural Review Board issued a

  2      variance review approval letter on January 8th,

  3      2014 that states, in quotes, the variance request

  4      to extend the right rear corner of the home over

  5      the side setback is approved.  This approval is

  6      based upon the exceptional circumstances regarding

  7      your property setbacks, end quote.

  8            A site visit was conducted on April 29th,

  9      2014, at which time the following determinations

 10      were made regarding the approval criteria for

 11      variances, as stated in Chapter 12 of the Town of

 12      Kiawah Island Land Use Planning and Zoning

 13      Ordinance, Article II, Division 5, Section

 14      12-163.4.

 15            Findings of fact:  The BZA granted a variance

 16      only if exceptional circumstances exist and where

 17      practical difficulty or unnecessary hardship is so

 18      substantial, serious, and compelling that

 19      relaxation of the general restrictions ought to be

 20      granted.  No variance shall be granted unless the

 21      applicant shall show and the BZA find that:

 22           Section 12-163.4A:  There are extraordinary

 23    and exceptional conditions pertaining to the

 24    particular piece of property.

 25            Staff's response:  There may be extraordinary
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  1      and exceptional conditions pertaining to the

  2      property, 1043 Anhinga Court.  The ordinance

  3      requires 15-foot side yard setbacks on both the

  4      east and west sides of the property.  The existing

  5      residence was built in 1976 per Charleston County

  6      records, and the 1984 survey submitted by the

  7      applicant shows the entire western side of the home

  8      was built on the property line with no setback.

  9            Criteria B:  These conditions do not

 10      generally apply to other property in the vicinity.

 11            Staff response:  These conditions may not

 12      generally apply to other properties in the

 13      vicinity.  There are seven lots on Anhinga Court,

 14      and lot 1043 is the only lot that requires 15-foot

 15      side yard setbacks on both sides of the property.

 16      The remaining six lots on Anhinga Court are

 17      zero-lot-line homes that may be built with no

 18      setback on one side of the property but must have

 19      at least a 14-foot separation between buildings,

 20      end quote.  1036 Warbler Court requires 7-foot side

 21      yard setbacks on both sides.

 22            Criteria C:  Because of these conditions, the

 23      application of this ordinance to the particular

 24      piece of property would effectively prohibit or

 25      unreasonably restrict the utilization of the
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  1      property.

  2            Staff's response:  The application of this

  3      ordinance to 1043 Anhinga Court would prohibit the

  4      construction of the proposed addition as shown on

  5      the proposed site plan.  However, the application

  6      of the ordnance may not prohibit or restrict the

  7      utilization of the subject property because the

  8      setback encroachments may be continued within the

  9      same footprint as shown on the 1984 survey

 10      submitted by the applicant.  However, any expansion

 11      outward or upward outside of this footprint and

 12      beyond the setbacks would require variance approval

 13      of the BZA.

 14            Criteria D:  The authorization of a variance

 15      will not be a substantial detriment to adjacent

 16      property or to the public good and the character of

 17      the zoning district will not be harmed by the

 18      granting of the variance.

 19            Staff's response:  The authorization of this

 20      variance may not be a substantial detriment to

 21      adjacent properties or to public good and the

 22      character of the zoning district may not be harmed

 23      by the granting of the variance.  The applicant's

 24      letter of intent contends, the right rear addition

 25      for the bath is consistent with other Sparrow Pond



Deposition of Kiawah Island BZA Meeting

Clark and Associates Inc. Page: 13

  1      properties that have made the same addition, and

  2      this design on the right side is the same that

  3      exists currently for the Night Heron Cottages, end

  4      quote.  Additionally, the proposed east-side

  5      addition is adjacent to a 10-foot pedestrian access

  6      easement.

  7            E:  The Board of Zoning Appeals shall not

  8      grant a variance the effect of which will be to

  9      allow the establishment of a use not otherwise

 10      permitted in a zoning district, to extend

 11      physically a nonconforming use of land, or to

 12      change the zoning district boundaries shown on the

 13      official zoning map.

 14            Staff's response:  Granting this variance

 15      would not allow the establishment of a use not

 16      otherwise permitted in this zoning district, extend

 17      physically a nonconforming use of land, or change

 18      the zoning district boundaries.

 19            F:  The fact that property may be utilized

 20      more profitably, should a variance be granted, may

 21      not be considered grounds for a variance.

 22            Staff's response:  The BZA may not consider

 23      profitability when considering this variance

 24      request.

 25            G:  The need for the variance shall not be
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  1      the result of the applicant's own actions.

  2            Staff's response:  The need for the variance

  3      may not be the result of the applicant's own

  4      actions.  Per the applicant's letter of intent, in

  5      quotes, the right-side setback for this property

  6      presents an unusual circumstance for the property

  7      improvement plans since the setback restriction was

  8      added years after the home was built.

  9            H:  Granting the variance will not be

 10      contrary to the public or neighborhood interest nor

 11      will it adversely affect other property in the

 12      vicinity, nor interfere with the harmony, spirit,

 13      intent, and purpose of these regulations.

 14            Staff's response:  Granting of this variance

 15      may not be contrary to the public or neighborhood

 16      interest, may not adversely affect other property

 17      in the vicinity, nor interfere with the harmony,

 18      spirit, intent, and purpose of these regulations.

 19      The Kiawah Island Cottage Owners Association Board

 20      of Directors and the Kiawah Island Architectural

 21      Review Board approved the proposed improvements.

 22            I:  Granting the variance does not

 23      substantially conflict with the comprehensive plan

 24      or the purposes of this ordinance.

 25            Staff's response:  Granting of this variance
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  1      may not substantially conflict with the

  2      comprehensive plan or purposes of this ordinance.

  3      The proposed addition aligns with and does not

  4      extend beyond the existing rear screen porch and

  5      deck and meets the required 20-foot rear-yard

  6      setback.

  7            Action:  The Board of Zoning Appeals may

  8      approve, approve with conditions, or deny Case

  9      BZAV-4-14-18206 based on the findings of fact,

 10      unless additional information is deemed necessary

 11      to make an informed decision.

 12            MR. LARSON:  Any questions for the staff?

 13            MR. FARABEE:  Go ahead.

 14            MR. GILMORE:  I've just got a clarification.

 15      This Sparrow Pond drawing, you keep talking about

 16      it -- throughout this, you're talking about right

 17      and left side.

 18            MS. WERKING:  This is east and this is west

 19      and north is up.

 20            MR. GILMORE:  So it's -- the left is east and

 21      the right is the west, right?  Okay.

 22            MR. FARABEE:  The right is the west, yeah.

 23            MR. GILMORE:  Because I printed upside down

 24      to make it work.

 25            MS. WERKING:  Yeah.
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  1            And then as far as the question I think you

  2      were asking earlier, I still would like Amanda to

  3      answer that, but -- somewhere in here I put about

  4      it being outward and upward, and I think that's one

  5      reason the ARB is just seeing the deck as part of

  6      the footprint.  They could have the addition

  7      without a variance.

  8            MR. LARSON:  That's under C, the outward and

  9      upward?

 10            MS. WERKING:  Right.  So that's what I was

 11      referring to as the height.  When you extend up, it

 12      requires a variance, like when you add a roof over

 13      an area that's already encroaching.  And you guys

 14      have seen a couple of decks like that have been

 15      converted to sunrooms and screened-in porches.

 16            MR. FARABEE:  The setback that's been

 17      requested on the left side, the screening in of the

 18      porch or the building up of the porch, the

 19      additional variance requested captures the overhang

 20      on the roof?  That's from the roofline?

 21            MS. WERKING:  Right.  So yeah, there are

 22      going to be 13 feet from the property line instead

 23      of --

 24            MR. FARABEE:  I presume the edge of the deck

 25      is 13 feet now since there is no roof on there.
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  1            MS. WERKING:  Right.

  2            MR. FARABEE:  So I'm saying is the additional

  3      foot and 9 inches --

  4            MS. WERKING:  We allow the roof to overhang,

  5      I think, up to a foot.

  6            MR. FARABEE:  So the question being the -- so

  7      the measurement of the variance goes from the

  8      roofline?

  9            MS. WERKING:  I think it goes to -- from the

 10      foundation.

 11            MR. FARABEE:  No overhang.

 12            MR. LARSON:  We talked about that before.

 13            MR. FARABEE:  No overhang, as I understand.

 14      Any overhang counts as part of the variance?

 15            MR. LARSON:  Yes.

 16            MR. FARABEE:  So my question is, are these

 17      numbers --

 18            MR. GILMORE:  This is what my point was two

 19      months ago when we had people with overhanging

 20      air-conditioner stands.  And my understanding is

 21      that overhangs -- it's the foundation we're dealing

 22      with and the overhangs.

 23            MS. MOLE:  May I clarify?

 24            MR. GILMORE:  Please.

 25            MS. MOLE:  Roof overhangs are allowed up to
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  1      2 feet per most of the older plats.

  2            MR. LARSON:  Most of the older plats?

  3            MS. MOLE:  Right.  Anything that was platted

  4      probably before 1990 has a note that says roof

  5      overhangs up to 2 feet are allowed to encroach over

  6      the setback.  But it does specifically say roof

  7      overhangs, which is why the ARB has not considered

  8      a cantilevered element necessarily the same

  9      situation, if that helps clarify the two.

 10            MR. GILMORE:  That was my point before, is

 11      the cantilever in this case was under the roofline.

 12            MS. MOLE:  Right.  Right.

 13            MR. GILMORE:  So [inaudible] --

 14            MS. MOLE:  [Inaudible] No, I understand your

 15      point [inaudible] --

 16            THE COURT REPORTER:  I'm sorry.  Just one

 17      person at a time.

 18            MS. MOLE:  Specific to roof overhangs and not

 19      necessarily a structure beneath them, if that makes

 20      any sense at all.

 21            MR. FARABEE:  So in this case, the deck

 22      overhang is presently 2 feet into the setback.

 23            MS. MOLE:  Is that correct?

 24            MR. FARABEE:  We got a 13-foot setback.  I

 25      assume that's --
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  1            MS. MOLE:  Right.  So the roof overhang would

  2      be in addition.

  3            MR. FARABEE:  So that's the 13-foot that you

  4      measured from the deck overhang, not from the

  5      footings.

  6            MS. WERKING:  It looks like on the plan that

  7      they're measuring from the roof overhang.

  8            MR. FARABEE:  I mean, how are we going to

  9      tell from that?  I would like to know.

 10            MR. DUKES:  No.  Let me start back with the

 11      15 feet and the 13 feet.  It's hard to say whether

 12      the existing setback -- exactly how much that is,

 13      where that is, because there's no identity of the

 14      property line exactly between this house and the

 15      house next door.

 16            What I did do is measure the total distance

 17      between the two houses, and that total distance is

 18      27 feet from the --

 19            MR. LARSON:  We're talking about the right

 20      side?

 21            MR. DUKES:  The side where part of the deck

 22      is being enclosed, correct?

 23            MR. FARABEE:  Left side.

 24            MS. MOLE:  Left side.

 25            MR. LARSON:  You're talking about the left
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  1      side?

  2            MS. WERKING:  As you're facing the house.

  3            MR. DUKES:  The left side.

  4            And the reason I was explaining what I did is

  5      I think that the existing house is 13 1/2 feet from

  6      the property line.  And that is structure; that's

  7      not overhang.

  8            MR. FARABEE:  Can you give us very precise

  9      measurements, though?  I mean, you've got to be

 10      measuring from somewhere to give me precise

 11      measurements.

 12            MR. DUKES:  Which --

 13            MR. FARABEE:  These schematics.

 14            MR. DUKES:  Yes.

 15            MR. FARABEE:  So I mean, you can't be

 16      guessing about where the setback starts.

 17            MR. GILMORE:  We need to get him introduced

 18      on the record.

 19            MR. DUKES:  The house included the setback.

 20            MR. FARABEE:  I understand, but at some time

 21      someone came through and drew a line down and said

 22      this is where we're going to measure the setback

 23      from.  Okay.  Otherwise, why do it?  That's where

 24      you draw the line.

 25            MR. LARSON:  Before we continue, I think --
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  1      shouldn't we introduce the gentlemen who's speaking

  2      now?

  3            THE COURT REPORTER:  Yes.  And I don't know

  4      who the lady is, either.  I'm sorry.

  5            MR. DUKES:  I'm Kenneth Dukes.  I live at

  6      14 Harleston Place in Charleston, and I'm the owner

  7      of the cottage at 1043.  I've owned that house for

  8      about 25 years.

  9            And the improvement plan that I'm proposing

 10      is just part of the continuation of some of the

 11      improvement plans that have been initiated in the

 12      Sparrow Pond Cottages.  Those cottages were built

 13      in the '70s, and there's a real desire on the part

 14      of everyone to upgrade the Sparrow Pond community,

 15      and so this was my plan for doing that with the

 16      1043 Anhinga Court.

 17            Now, I'll go back to your question.  If I

 18      understand --

 19            MR. GILMORE:  Can I ask one question?

 20            MR. DUKES:  Sure.

 21            MR. GILMORE:  Did you get the property

 22      surveyed before these were plan --

 23            MR. DUKES:  I had the property surveyed when

 24      I bought it.  I'll be very honest with you.  I did

 25      not know the setbacks had been put in place, and so
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  1      I didn't know there was an issue with needing to

  2      have the property resurveyed.

  3            MR. GILMORE:  Okay.  So these schematics done

  4      by your architect are based off of what?

  5            MR. DUKES:  The survey that was done when I

  6      bought the --

  7            MR. GILMORE:  So --

  8            MR. DUKES:  -- property.

  9            MR. GILMORE:  -- 25 years ago?

 10            MR. DUKES:  Yeah, it was in 1984.

 11            MR. GILMORE:  So that's the last survey.  So

 12      we can assume then the property line is based off a

 13      survey?

 14            MR. DUKES:  That's correct.

 15            MR. GILMORE:  Is correct?

 16            MR. DUKES:  Absolutely.

 17            MR. GILMORE:  So measuring from that property

 18      line.  Your identity of the property line --

 19      there's no monuments; I understand that.  I know

 20      the answer to the question.  There's no monument.

 21      So --

 22            MR. DUKES:  Yeah.  So you're right.  There's

 23      a survey property line, but it's very hard to --

 24            MR. GILMORE:  Right.

 25            MR. DUKES:  -- say exactly where that
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  1      property line ends.

  2            There is an easement and a walking path or

  3      bicycle path between the two cottages --

  4            MR. GILMORE:  Right.

  5            MR. DUKES:  -- as shown on the survey.

  6            The property line is intended to be in the

  7      middle of that path so that half of the easement is

  8      on each property.

  9            MR. GILMORE:  Each property.  Right.

 10            MR. DUKES:  So mine and the neighbor next

 11      door.

 12            So I took that information, and I measured

 13      the distance between the two properties, and that's

 14      27 feet.

 15            MR. GILMORE:  So I mean, your existing

 16      structure, what you bought in 1985, was a

 17      nonconforming piece of property, which you had

 18      nothing to do with; it became nonconforming when --

 19            MR. DUKES:  It became nonconforming.

 20            MR. GILMORE:  It became nonconforming

 21      whenever they put the setback in place.

 22            I mean, whether it's 13 feet, 12 1/2 or 13

 23      1/2 feet doesn't really make any difference.

 24            MR. DUKES:  No.

 25            MR. GILMORE:  It's a nonconforming piece of
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  1      property.

  2            MR. DUKES:  I would just add that that is a

  3      point of non-understanding.  As was mentioned, this

  4      property for some reason wound up with a 15-foot

  5      setback.  There are other properties -- there's one

  6      six cottages up that has a path in between just

  7      like I do, and the setbacks are 7 feet, as are most

  8      of the cottages -- 6 or 7 feet.  Somehow this

  9      property wound up with a 15-foot setback on each

 10      side.

 11            MR. GILMORE:  You had nothing to do with

 12      building the structure?  You had nothing to do with

 13      making the structure nonconforming?

 14            MR. DUKES:  No.

 15            MR. GILMORE:  It was nonconforming because of

 16      something that was done --

 17            MR. DUKES:  Once the setback was --

 18            THE COURT REPORTER:  I'm sorry --

 19            MR. GILMORE:  -- was done by the process of

 20      putting setbacks in by the Town of Kiawah?

 21            MR. DUKES:  That's correct.

 22            MR. BRADEN:  Did you own it when they --

 23            MR. DUKES:  If I understand correctly, that

 24      the setbacks were put in place --

 25            MR. BRADEN:  '84.
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  1            MR. DUKES:  -- in 1994 or --

  2            MS. MOLE:  '93.

  3            MR. DUKES:  The survey was done in '84, but I

  4      believe 19 --

  5            MS. MOLE:  '93 was when they were -- and I

  6      think '94 is when they were officially adopted by

  7      the town as part of the initial development.

  8            MR. DUKES:  So yes, I would have been the

  9      owner for ten years.  I have to say, I didn't know

 10      that that occurred.

 11            MR. BRADEN:  You weren't notified in any way?

 12            MR. DUKES:  No, I definitely wasn't notified.

 13            MR. GILMORE:  It wouldn't make any

 14      difference, because you own a piece of property.

 15      They threw something at you.

 16            MR. DUKES:  Right, on both sides.

 17            And just as another point, the property on

 18      the other side, on the right -- I call it the

 19      right-hand side -- I guess it would be the west

 20      side, the way we're talking -- it's built on a zero

 21      property line right against the cottage next door.

 22            MR. LARSON:  I'd like to try to get this

 23      back.  You were called to help the staff answer the

 24      question, I believe.

 25            MR. DUKES:  Okay.
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  1            MR. LARSON:  So let's finish our questions

  2      for the staff, and then we'll have you -- I'm sure

  3      we're taking your presentation out of context and

  4      order and everything else, so we'll give you as

  5      much time as you want for your presentation.

  6            Are there other questions for the staff?

  7            MR. FARABEE:  Well, so we're comfortable in

  8      knowing that the present deck -- okay -- is 13 feet

  9      from the property line?

 10            MS. WERKING:  Right.

 11            MR. FARABEE:  And also that there is --

 12      they -- I didn't get an answer to the question --

 13      maybe I'll ask it when -- I do have a question,

 14      though, with regard to -- just an observation.  It

 15      has nothing to do with this case.  But in looking

 16      at the house, on the right side, your neighbor on

 17      the right side, your overhang is over his deck.  So

 18      when is the property line not the property line?

 19      That's -- I -- I mean, even if you build up to a

 20      property line --

 21            MS. WERKING:  Yeah.

 22            MR. FARABEE:  -- the issue with regard to the

 23      roof and -- is overhanging on the property line.

 24            MR. DUKES:  Are you asking me?

 25            MR. FARABEE:  No.  I'm befuddled by that.
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  1            MS. WERKING:  Yeah.  Should he get approval

  2      today?  I definitely recommending he talk to Bruce,

  3      the town official, to see what needs to be done as

  4      far as building.  I believe -- is that correct?

  5      But either way, you would need to get in touch with

  6      Bruce as far as like --

  7            MR. FARABEE:  Can I ask you a question with

  8      regard to the roof overhang?  Where you ignore the

  9      roof overhang -- in this case, it's on your

 10      neighbor's property on one side.  On the other side

 11      it's no problem because it's accounted in the

 12      variance, and I'm just trying to understand the

 13      economy of that.  You don't have an answer?

 14            MS. WERKING:  You're saying the roof overhang

 15      is going to be over the neighbor's deck?

 16            MR. FARABEE:  Yeah.

 17            MR. GILMORE:  It's going to be over the

 18      neighbor's property.

 19            THE COURT REPORTER:  I'm sorry.  Just one

 20      person at a time.

 21            MR. FARABEE:  Because the neighbor built up

 22      to -- I assume -- that line, too.

 23            MS. WERKING:  Right.  And that's another

 24      issue we look at, the 14-foot building separation.

 25      We have worked with that as decks, too, but there's
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  1      been different interpretation on that.

  2            MR. FARABEE:  Another question:  The walkway

  3      is not straight.  I understand that it's built

  4      straight.  It's supposed to be lined up straight,

  5      but it curves near the rear of the property.  It

  6      leans -- comes over toward the property and it gets

  7      very close to it.

  8            MS. WERKING:  Right.

  9            MR. FARABEE:  And I'm wondering, are we going

 10      to have a roof overhang on the walkway?

 11            MS. WERKING:  I don't have an answer for

 12      that.  I don't know.  Because, yeah, the walkway is

 13      not shown.  But I know what you mean about it

 14      hanging.

 15            MR. FARABEE:  There's a tree right there on

 16      that corner, in the same corner.  Can you tell me

 17      if that tree will be removed?  It's a palm tree.

 18            MS. WERKING:  We don't do tree permits.

 19            MR. FARABEE:  I'll wait and ask Mr. Dukes.

 20            MR. LARSON:  And Mr. Gilmore points out, the

 21      roof is already -- according to that picture, is

 22      already over --

 23            MR. GILMORE:  You're adding a roof over

 24      another foot.  It's already that way.

 25            MR. FARABEE:  You're looking at the --
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  1            MR. LARSON:  View from the rear yard.

  2            MR. FARABEE:  -- the west side?

  3            MR. GILMORE:  Yeah.

  4            MR. FARABEE:  Yeah, right there.

  5            MR. GILMORE:  It's already over.

  6            MR. FARABEE:  It is.  The addition is going

  7      to continue the roofline, I presume, but we'll ask

  8      Mr. Dukes that.

  9            MR. GILMORE:  The addition is not, because

 10      the addition is on the other side.

 11            MR. FARABEE:  This is the roofline that I

 12      questioned with regard to extending on the property

 13      line.

 14            And then the question whether -- on the --

 15      that's right.

 16            MR. GILMORE:  It's already over.

 17            MR. FARABEE:  That's what I'm saying.  I

 18      questioned how could that be.

 19            MR. LARSON:  Any more questions?

 20            I have a question for the staff, and this is

 21      getting at your outward or upward comment because,

 22      were it not for that, would a variance from the BZA

 23      be required?

 24            MS. WERKING:  I mean, if you were just

 25      replacing deck boards there, then, no, we would
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  1      just consider that nonconforming.  It's that

  2      nonconforming section in the ordinance that talks

  3      about expansion, and we consider upward to be

  4      expansion.  So even though it's fine on the

  5      existing footprint, it's still an expansion of the

  6      nonconformity.

  7            MR. LARSON:  So this might be a time for my

  8      question for the ARB.  Was the ARB approving an

  9      outward or upward variance?

 10            MS. MOLE:  Correct.

 11            And for the record, Amanda Mole with the

 12      Architectural Review Board.

 13            THE COURT REPORTER:  Thank you.

 14            MS. MOLE:  Yes.  The ARB was approving the

 15      extension of an existing nonconformance, is

 16      probably the best way to put that.  So yes, that

 17      was the continuance of the overhang of the roof as

 18      well as the continuation of the footprint over the

 19      setback.

 20            If it's okay for me to pause and just

 21      introduce a little history --

 22            MR. LARSON:  Yeah.  Uh-huh.

 23            MS. MOLE:  Sparrow Pond Cottages were

 24      basically built, and then the property lines were

 25      drawn around them way back in the '70s.  And many
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  1      of them were built as zero-lot-line homes, which do

  2      include roof overhangs over an adjacent property.

  3      I believe by deed that's done with an easement or

  4      something of that nature with a zero-lot-line home.

  5      So it was -- decks went straight up to the side of

  6      the adjacent cottage, and it was just separation by

  7      14 feet of heated square footage.

  8            So then in '93, '94, when the town developed

  9      setbacks and it was included as part of the

 10      development agreement, setbacks were applied to

 11      these existing cottage neighborhoods and created

 12      many nonconformances.  So that's when the ARB

 13      considered it, and we considered that most of the

 14      homes adjacent to this are actually listed in the

 15      setback book as being zero lot lines, and this is

 16      the only one that's called out.

 17            And we couldn't figure out why that was any

 18      different.  Because it's situated the same as the

 19      rest of them, we felt the most fair thing to do was

 20      to allow for the existing nonconformance to be

 21      extended.

 22            So I'm happy to answer more questions, but

 23      that's it in a nutshell.  Yes.

 24            MR. GILMORE:  Just so I can be clear, when

 25      we're talking about the west side, we're talking
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  1      about an extension of a roofline by five or six

  2      more feet?

  3            MS. MOLE:  Correct.

  4            MR. GILMORE:  So if you're standing in the

  5      front of the property and you look down the side of

  6      the property, there's nothing further out?

  7            MS. MOLE:  Correct.  That's why we -- we

  8      visited the property.  We looked at how this

  9      addition might impact neighboring views.  We, you

 10      know, looked at all the situation all around and

 11      felt that it was a reasonable request due to the

 12      unusual setback situation.

 13            MR. GILMORE:  The addition is out the back?

 14            MS. MOLE:  Yes.

 15            MR. GILMORE:  And in order to put a roof on

 16      it so that it would line up with the rest of the

 17      roof on the other side?

 18            MS. MOLE:  Correct.

 19            MR. LARSON:  Well, my question relates to

 20      when the ARB says the variance request to extend

 21      the right rear corner of the house over the side

 22      setback is approved, the approval is based on

 23      exceptional circumstances regarding your property

 24      setback.  Usually the ARB says we're approving the

 25      design, but a BZA approval is necessary.  Here it
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  1      looks like you take the -- the ARB is taking the

  2      BZA out of the --

  3            MS. MOLE:  No.  The ARB never takes the BZA

  4      out of the equation.

  5            MR. LARSON:  You approved the right side but

  6      not the left side in this letter of January 8th.

  7            MS. MOLE:  Right.  And that's actually a good

  8      question, because I don't know that the left side

  9      was brought to us as a variance situation.

 10            MR. LARSON:  So back to the other -- the side

 11      you did approve, the right side, the fact that you

 12      said nothing about the BZA, were you -- now I'm

 13      asking the property owner, were you aware that the

 14      BZA would also have to approve the variance?

 15            MR. DUKES:  Oh, yes.  In fact, I --

 16            MR. LARSON:  Even though the ARB approved it?

 17            MR. DUKES:  Yes.

 18            MR. LARSON:  Because a couple times you

 19      mentioned --

 20            MR. DUKES:  They explained that very clearly

 21      that it was still --

 22            MR. LARSON:  Thank you.

 23            Any more questions for the staff or for the

 24      ARB?

 25            MR. FARABEE:  One more for the staff.  Could
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  1      you refresh my memory on what is -- when a

  2      nonconforming property is -- there's a major

  3      renovation, when the whole nonconformance comes

  4      into question.

  5            MS. WERKING:  That's the 50 percent rule I

  6      think you're referring to.

  7            MR. FARABEE:  Is it 50 percent?

  8            MS. WERKING:  Right.

  9            MR. LARSON:  And that's 50 percent of value.

 10            If there are no more questions, we can

 11      finally have you introduce yourself again and --

 12            MR. DUKES:  I'm Ken Dukes, 14 Harleston Place

 13      in Charleston.  Let me try to go back to clarify a

 14      couple of things that have been brought up.

 15            The overhang on the zero property line does

 16      exist, and that's just the design of the Sparrow

 17      Pond Cottages.  I mean, every one that's on -- the

 18      design of the Sparrow Pond Cottages is such that if

 19      the two cottages are built on a zero property line,

 20      there's the house on one lot adjacent to the deck

 21      on the next lot.  There is no situation where the

 22      two houses are built on the adjacent -- on the zero

 23      property line.  There's always house, deck, house,

 24      deck.

 25            So the overhang that was mentioned is always
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  1      an overhang on a deck than have the two overhangs

  2      of the two dwellings come together.

  3            I'll also say on the overhang, in this

  4      particular case, all the Sparrow Pond Cottages are

  5      not this way, but these two cottages are.  As the

  6      extension goes back, the addition is made that will

  7      be off of the neighbor's deck.  So that overhang

  8      will not be going down on the deck, but it will be

  9      going all the way down to the ground.

 10            MR. FARABEE:  Were they built at the same

 11      time?

 12            MR. DUKES:  I assume so, yeah.

 13            Now, back to the east side, the overhang on

 14      the east side -- and you mentioned a walking path.

 15      If you look at the design of the addition, there's

 16      about 4 feet of deck left of -- between the

 17      addition and the rear of the cottage on the west

 18      side where the walking path is.  So if you come

 19      back up -- I know what you're talking about where

 20      that walking path is in the corner, but you come

 21      back about 4 feet because that's still deck above,

 22      and then the dwelling would start.  And by the time

 23      you get back to that point, the overhang is not

 24      any -- not near the path at all.

 25            MR. LARSON:  The overhang is not near the
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  1      path?

  2            MR. DUKES:  Right.

  3            MR. FARABEE:  How about that tree?  Is that

  4      tree staying?

  5            MR. DUKES:  Yes, all the trees.  The addition

  6      on the east side is just enclosing deck, so all the

  7      trees that are there now stay.

  8            MR. FARABEE:  So it is a wall coming up to

  9      the exterior of the edge of the deck now?

 10            MR. DUKES:  It will on that -- for that

 11      15-feet -- I think it is -- addition, and then

 12      there will be deck still on each side of that

 13      addition.

 14            MR. FARABEE:  I see.  So on this schematic,

 15      this is an open deck --

 16            MR. DUKES:  That's correct.

 17            MR. FARABEE:  -- walkway?

 18            MR. DUKES:  That's correct.

 19            MR. FARABEE:  So the overhang will be over

 20      that walkway.  The roofline overhang will be over

 21      that decking?

 22            MR. DUKES:  No.  This is the rear of the

 23      cottage, so that overhang is at the rear.

 24            MR. FARABEE:  Right.  I understand that.

 25            MR. DUKES:  This is the walkway here.
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  1            MR. FARABEE:  What is that?

  2            MR. DUKES:  That's deck.

  3            MR. FARABEE:  So I'm saying the roofline,

  4      that roofline right there?

  5            MR. DUKES:  Yes.

  6            MR. FARABEE:  So that will be present over

  7      the deck?

  8            MR. DUKES:  That's correct.

  9            Back to just describing the plan, this

 10      addition on that right rear corner has been made by

 11      several of the Sparrow Pond Cottages.  It appears

 12      to me that most of them were made before -- or

 13      maybe all of them -- before the setback

 14      restrictions were put in place.  But like 1046,

 15      which is four doors down from me, has the same

 16      addition.  So it just makes for a nice plan because

 17      it allows a bath on that side of the house where

 18      there's a bedroom, and that doesn't exist

 19      currently.

 20            The addition on the other side, like I said,

 21      does not add to the footprint of the house, and

 22      it's enclosing deck and would add a fourth bedroom.

 23            MR. FARABEE:  You're kicking out another foot

 24      and a half on the east side, right?

 25            MR. LARSON:  Same.



Deposition of Kiawah Island BZA Meeting

Clark and Associates Inc. Page: 38

  1            MR. DUKES:  No, the overhang would be --

  2            MR. FARABEE:  The overhang is --

  3            MR. DUKES:  But the -- not extending the

  4      footprint of the cottage in any way on that side.

  5      Just enclosing deck.

  6            What has happened is a foot and a half of the

  7      existing deck is protruding in this 15-foot setback

  8      that --

  9            MR. FARABEE:  That's what I'm saying.  The

 10      wall --

 11            MR. DUKES:  The house will be the same.

 12            MR. FARABEE:  The wall will be where the edge

 13      of the deck is now?

 14            MR. DUKES:  Right.

 15            MR. FARABEE:  And the foot and a half is your

 16      overhang -- is that what you're saying -- is the

 17      walkway?

 18            MR. DUKES:  The foot and a half is the

 19      encroaching or the going into the setback that's

 20      there now.

 21            MR. FARABEE:  You're already 2 feet into it.

 22            MR. DUKES:  No.

 23            MR. FARABEE:  Yes.  Well, that's what we

 24      said.  You're 13 --

 25            MR. DUKES:  Yes.  Well --



Deposition of Kiawah Island BZA Meeting

Clark and Associates Inc. Page: 39

  1            MR. FARABEE:  13-foot setback now.  So you're

  2      2 foot into the 15 feet.

  3            MR. DUKES:  We're talking a foot and a half

  4      and 2 feet.  I thought it was a foot and a half.

  5      But we're saying 2 feet, but it doesn't change.

  6            MR. FARABEE:  It's not an additional foot and

  7      a half over your present 2 feet?

  8            MR. DUKES:  No.

  9            MR. LARSON:  Because you're using the foot

 10      and a half and 2 feet interchangeably, I assume?

 11            MR. DUKES:  I am.  And I shouldn't be doing

 12      that because I came in thinking it was a foot and a

 13      half, and I'm learning that it's 2 feet.

 14            MR. GILMORE:  The footprint of this building

 15      doesn't change?

 16            MR. DUKES:  Only on that right corner.

 17            MR. GILMORE:  Except for that right corner.

 18      But the footprint for where the deck is stays the

 19      same?

 20            MR. DUKES:  Exactly.

 21            MR. GILMORE:  You're simply taking --

 22      building walls on the outer edge of the deck?

 23            MR. DUKES:  That's correct.

 24            MR. GILMORE:  So the only thing additional

 25      now is the overhang of the roof.  That's what we're
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  1      talking about.  We're talking about --

  2            MR. DUKES:  On that side.

  3            MR. GILMORE:  We're talking about overhang on

  4      the roof.  That's what we're talking about on both

  5      sides, the overhang, roof overhangs.

  6            MR. DUKES:  Yes.

  7            MR. GILMORE:  The only thing different

  8      between the way it looks right now is going to be

  9      roof overhangs and the fact you can close the deck,

 10      which is roof overhang.

 11            MR. DUKES:  Except for that 6-foot extension,

 12      yes.

 13            MR. GILMORE:  I understand.  I'm talking

 14      about -- let's stay on one piece at a time.

 15            MR. DUKES:  The only thing different would be

 16      the roof overhang on that side.

 17            MR. LARSON:  Are there any more questions for

 18      Mr. Dukes?  Do we all understand this?

 19            MR. FARABEE:  I think we all don't

 20      understand, but I have no more questions.

 21            MR. FARABEE:  I would like to request a

 22      staff, though, to provide us with a definitive

 23      answer to the roofline and where it is permitted to

 24      overhang and where that is written down.

 25            MS. WERKING:  Right.
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  1            MR. LARSON:  I won't digress, but I'm

  2      digressing on one I remember from three or four

  3      years ago with Sagers, the roof on it.

  4            MR. GILMORE:  Let's get this question

  5      answered.

  6            MR. LARSON:  Yes.  If there are no more

  7      questions for the applicant, and I see no one -- is

  8      there anyone who's going to speak -- anybody else

  9      to speak in favor or against the variance?

 10            Hearing none, I will close the hearing and

 11      ask for a motion from the board, after which we'll

 12      have a discussion and vote on the case.

 13            Could we have a motion?

 14            MR. GILMORE:  I move that we approve the

 15      variances as requested.

 16            MR. LARSON:  And do you want to cite any of

 17      the reasons based on --

 18            MR. GILMORE:  The reason is very simple:  The

 19      ponds, the Sparrow Pond Cottages, like many of the

 20      original communities on Kiawah, were built without

 21      consideration to property lines, setbacks,

 22      et cetera.  The property lines, as I understand the

 23      history, even came after that.

 24            They built these things, they started selling

 25      them, and they had to tie some dirt to them, and
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  1      they started to create property lines around them.

  2      And then many, many, many, many years later, the

  3      town goes through the process and ends up with

  4      setbacks.

  5            And so I just think this is -- we're not

  6      changing the footprint.

  7            MR. LARSON:  I was going to have you just add

  8      to the wording of the motion and I'm going to

  9      paraphrase what you just said.

 10            MR. GILMORE:  I'm sorry.

 11            MR. LARSON:  I'm going to paraphrase what you

 12      said.  And you are making the motion because of the

 13      extraordinary conditions brought on by the changes.

 14            MR. GILMORE:  The exceptional conditions

 15      created to these properties because of the way they

 16      were built, plotted.  Setbacks were created over

 17      time.

 18            MR. LARSON:  And because of the subsequent

 19      setbacks --

 20            MR. GILMORE:  Right.

 21            MR. LARSON:  -- that were created.  Period.

 22            Okay.  Is there a second?

 23            MR. FARABEE:  I'll second.

 24            MR. LARSON:  Thank you.  Discussion?

 25            MR. FARABEE:  Most of my focus thus far and
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  1      to the staff have been trying to clarify what we

  2      have as opposed to what was done in the past as

  3      opposed to what Mr. Dukes is trying to do now, and

  4      I think that the understanding of what he is

  5      attempting to do really doesn't perpetuate what

  6      issues we already have there.

  7            And in the sense that he's sticking to the

  8      footprint, pretty much except for the extension of

  9      the back, which is -- and so I think that the

 10      effort to try to maintain the present nonconformity

 11      as well -- I understand that.  I support it, so --

 12            MR. LARSON:  Any other comments?

 13            And I support it, also, because the thought

 14      of you buy something with no setbacks, and then

 15      suddenly you wake up and there are 15-foot

 16      setbacks, that would be a cause for alarm.

 17            So if there is no other discussion, call the

 18      question.

 19            MR. BRADEN:  Question.

 20            MR. LARSON:  Second?

 21            MR. GILMORE:  I second.

 22            MR. LARSON:  Call the question.

 23            MR. BRADEN:  [Unintelligible].

 24            MR. LARSON:  So all those in favor of the

 25      motion -- and the motion is to grant the variance
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  1      because --

  2            MR. GILMORE:  To grant the variances.

  3            MR. FARABEE:  Variances.

  4            MR. LARSON:  I'm sorry.

  5            MR. FARABEE:  Both variances, plural.

  6            MR. GILMORE:  There's two.

  7            MR. LARSON:  To grant both variances because

  8      of the exceptional conditions brought on by the

  9      change in the setbacks -- subsequent change in the

 10      setbacks.

 11            All in favor of the motion, signify by saying

 12      aye.

 13            MR. GILMORE:  Aye.

 14            MR. LARSON:  Aye.

 15            MR. BRADEN:  Aye.

 16            MR. FARABEE:  Aye.

 17            MR. LARSON:  Opposed?

 18            Motion carries unanimously, and I thank

 19      everybody for their time.  I would like to adjourn

 20      the meeting.

 21            (The hearing concluded at 4:52 p.m.)

 22

 23

 24

 25
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 11   Charleston County, South Carolina.

 12

 13

                ______________________________
 14                 Cherie J. Anderson

                REGISTERED PROFESSIONAL REPORTER
 15                 CERTIFIED REALTIME REPORTER

                My Commission expires
 16                 April 30th, 2023

 17

 18
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                              BOARD OF ZONING APPEALS
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           3

           4

           5   APPLICANT/PROPERTY OWNER:     Kenneth Dukes

           6

           7   PROPERTY LOCATION:            1043 Anhinga Court

           8

           9   TMS#:                         207-06-00-079

          10

          11   ZONING DISTRICT:              Residential Overlay
                                             (R-2-O) Zoning District
          12

          13

          14   LOT SIZE:                     8,651 square feet total
                                             lot area (0.2 acres)
          15   _________________________________________________

          16
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          18   TIME:            4:00 PM

          19
               LOCATION:        KIAWAH ISLAND TOWN HALL
          20                    KIAWAH ISLAND, SOUTH CAROLINA
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          23                    CLARK & ASSOCIATES, INC.
                                P.O. Box 73129
          24                    Charleston, SC  29415
                                843-762-6294
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           2
               BOARD MEMBERS PRESENT:
           3
               Charles Larson
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           7

           8
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          10   Jenny Werking

          11   Mary Welch

          12   Kenneth Dukes

          13   Amanda Mole

          14   Lauren Patch

          15
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          21

          22

          23

          24
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           1            MR. LARSON:  I would like to call to order

           2      the May 19th, 2014 meeting of the Town of Kiawah

           3      Island Board of Zoning Appeals.

           4            The board members who will hear your case are

           5      Randy Gilmore, Jack Braden, Ben Farabee and me,

           6      Charles Larson.

           7            Staff members present are Jenny Werking and

           8      perhaps our attorney, if he or she arrives.

           9            MR. PATCH:  He was in trial today.

          10            MR. LARSON:  I was thinking Sally might come,

          11      but we weren't sure.

          12            Our case rulings from this and any BZA

          13      meeting are available for public review and

          14      inspection during normal business hours at the town

          15      hall.

          16            At this time I would like to explain to the

          17      public the workings of the BZA.  The Board of

          18      Zoning Appeals is a quasi-judicial body established

          19      to interpret and grant relief from the zoning

          20      coordinators.

          21            The Board of Zoning has jurisdiction over

          22      three types of cases:  appeals, variances, and

          23      special exceptions.

          24            Appeals are heard regarding administrative

          25      actions or decisions by the zoning administrator or
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           1      staff.

           2            Variances may be granted when strict

           3      application of the zoning ordinance would cause an

           4      unnecessary hardship.

           5            This board's actions must be based on

           6      specific standards as contained in the

           7      South Carolina Local Government Planning Enabling

           8      Act of 1994 and the Town of Kiawah Island Zoning

           9      Ordinance.

          10            The third are special exceptions.  These

          11      allow the board to permit uses if certain

          12      conditions as contained in the zoning ordinance are

          13      met.

          14            A simple majority vote of the quorum present

          15      is required to grant a variance or overturn the

          16      decision of the zoning administrator in an appeal

          17      or to grant a special exception.

          18            If we have four, and it's two to two --

          19            MR. FARABEE:  Doesn't cover it.

          20            MS. WERKING:  Yeah, it fails.

          21            MR. LARSON:  No variance.

          22            Because today's hearing is a public

          23      fact-finding meeting, we are in compliance with the

          24      Freedom of Information Act, South Carolina Code

          25      6-29-70.
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           1            15 days prior to this hearing, an

           2      announcement was printed in the Post and Courier, a

           3      sign was posted on or near the designated property,

           4      and a notice was mailed to the applicant or

           5      representative to residents within 350 feet of the

           6      application and to parties of interest.

           7            Persons, organizations, and the news media

           8      that have requested declaration of our meeting have

           9      also been notified.

          10            The Freedom of Information Act does not

          11      require notification of anyone other than the

          12      applicant and parties of interest.

          13            Our purpose today is for interested parties

          14      to be heard in order to assist the board in

          15      gathering evidence pertinent to each case.  If the

          16      members of the BZA feel the need for further

          17      information to clarify a case, the board has the

          18      authority to subpoena witnesses.

          19            In addition to your testimony, our board has

          20      been presented written information submitted to the

          21      staff by the applicant or their agent for each

          22      case.  This information is now considered to be

          23      evidence and is entered into the permanent record

          24      of this body.  It is assumed it is complete, true,

          25      and accurate.
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           1            Also, we have been presented data assembled

           2      by the staff for the purpose of clarifying the

           3      location and the effect on surrounding property.

           4            Our board is empowered to approve, approve

           5      with conditions, or to deny the request.  We are

           6      also authorized to defer a case should there be a

           7      need to obtain additional information.

           8            If an applicant's request is approved for a

           9      special exception, a variance, or an appeal of a

          10      decision by the zoning administrator, they must go

          11      to the Town of Kiawah Island to apply for permits.

          12            Variances and special exceptions granted by

          13      the BZA are valid for 12 months after this meeting.

          14            However, if an applicant's request is

          15      disapproved and they wish to appeal the decision of

          16      this board concerning their case, appeals must be

          17      addressed to the Circuit Court.  South Carolina

          18      Code 6-29-820 states that the appeal must be filed

          19      by the applicant within 30 days after the decision

          20      of the board is mailed to them.  Failure to apply

          21      an appeal within the time limit deprives the court

          22      of the jurisdiction to hear the matter.

          23            Because this is a quasi-judicial body,

          24      everything said in this meeting must be complete,

          25      true, and accurate.  All of the information
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           1      provided to the BZA is considered evidence, and

           2      this board may certify contempt of Circuit Court if

           3      false statements are made, either in writing or

           4      orally.  Because of this, each person who wishes to

           5      address the board will be sworn in.

           6            In order to expedite the procedure, those

           7      wishing to speak will please stand as a group, and

           8      Ms. Werking will administer the oath.

           9            (Ms. Werking swears in Kenneth Dukes and

          10      Amanda Mole.)

          11            MR. LARSON:  I shall now call case

          12      BZAV-4-14-18206 at 1043 Anhinga Court.  Staff will

          13      present facts pertinent to the case.  I shall then

          14      call the applicant to address the case.  The

          15      applicant shall please stand and state your name

          16      and current address for the record before

          17      presenting testimony.  I will then ask for all

          18      those speaking either in support or against the

          19      case, and they shall follow the same procedure for

          20      identifying themselves and are limited to two

          21      minutes each.  The applicant will also have two

          22      minutes for rebuttal.  Thank you.

          23            So I will then call the applicant to -- no, I

          24      will hear the County first.

          25            MS. WERKING:  Okay.  Sure.  Kenneth Dukes,
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           1      applicant and property owner of 1043 Anhinga

           2      Court -- that's TMS 207-06-00-079 -- is requesting

           3      a variance for the reduction of required 15-foot

           4      side yard setback for approximately 83-square-foot

           5      encroachment of a proposed addition on the west

           6      side and reduction of the required 15-foot side

           7      yard setback for approximately 23-square-feet

           8      encroachment of a proposed addition on the east

           9      side.

          10            The board may approve, approve with

          11      conditions, or deny all or portions of this

          12      request.

          13            The subject property and surrounding

          14      properties to the northeast, south, and west are

          15      located in the residential overlay R-2-0 zoning

          16      district within the developed area of Kiawah Island

          17      in the Sparrow Pond Cottages subdivision.

          18            The Town of Kiawah Island Land Use Planning

          19      and Zoning Ordinance, Property Setback Requirements

          20      Appendix, requires a 25-foot front yard setback,

          21      15-foot side yard setbacks, and a 20-foot rear yard

          22      setback.

          23            The subject property is 8,651 square feet or

          24      0.2 acres.  An existing residence was built in 1976

          25      per Charleston County records.
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           1            The applicant's letter of intent explains the

           2      request.  In quotes, the property owner wishes to

           3      improve the property by making a small addition to

           4      the right rear of the home and include some deck

           5      space on the left side allowing the addition of a

           6      bedroom and bath.

           7            Since the property setback exists on the

           8      right side of the property, a BZA variance is

           9      required for extending the rear into the side

          10      setback.

          11            The addition is well within the setback

          12      restrictions at the rear of the property and will

          13      not cause an issue with lot coverage restrictions.

          14            The second part of this request is to allow

          15      the enclosure of the deck space on the left side.

          16      The current structure is 13 feet from the left

          17      property line.  A left-side setback restriction of

          18      15 feet was added at the same time as the

          19      right-side restriction.  However, no addition to

          20      the existing footprint is planned for the left

          21      side, end quote.

          22            The property owner received approval for an

          23      exterior modification request from the

          24      Kiawah Island Cottage Owners Association Board of

          25      Directors on November 8, 2013.  Additionally, the
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           1      Kiawah Island Architectural Review Board issued a

           2      variance review approval letter on January 8th,

           3      2014 that states, in quotes, the variance request

           4      to extend the right rear corner of the home over

           5      the side setback is approved.  This approval is

           6      based upon the exceptional circumstances regarding

           7      your property setbacks, end quote.

           8            A site visit was conducted on April 29th,

           9      2014, at which time the following determinations

          10      were made regarding the approval criteria for

          11      variances, as stated in Chapter 12 of the Town of

          12      Kiawah Island Land Use Planning and Zoning

          13      Ordinance, Article II, Division 5, Section

          14      12-163.4.

          15            Findings of fact:  The BZA granted a variance

          16      only if exceptional circumstances exist and where

          17      practical difficulty or unnecessary hardship is so

          18      substantial, serious, and compelling that

          19      relaxation of the general restrictions ought to be

          20      granted.  No variance shall be granted unless the

          21      applicant shall show and the BZA find that:

          22           Section 12-163.4A:  There are extraordinary

          23    and exceptional conditions pertaining to the

          24    particular piece of property.

          25            Staff's response:  There may be extraordinary
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           1      and exceptional conditions pertaining to the

           2      property, 1043 Anhinga Court.  The ordinance

           3      requires 15-foot side yard setbacks on both the

           4      east and west sides of the property.  The existing

           5      residence was built in 1976 per Charleston County

           6      records, and the 1984 survey submitted by the

           7      applicant shows the entire western side of the home

           8      was built on the property line with no setback.

           9            Criteria B:  These conditions do not

          10      generally apply to other property in the vicinity.

          11            Staff response:  These conditions may not

          12      generally apply to other properties in the

          13      vicinity.  There are seven lots on Anhinga Court,

          14      and lot 1043 is the only lot that requires 15-foot

          15      side yard setbacks on both sides of the property.

          16      The remaining six lots on Anhinga Court are

          17      zero-lot-line homes that may be built with no

          18      setback on one side of the property but must have

          19      at least a 14-foot separation between buildings,

          20      end quote.  1036 Warbler Court requires 7-foot side

          21      yard setbacks on both sides.

          22            Criteria C:  Because of these conditions, the

          23      application of this ordinance to the particular

          24      piece of property would effectively prohibit or

          25      unreasonably restrict the utilization of the
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           1      property.

           2            Staff's response:  The application of this

           3      ordinance to 1043 Anhinga Court would prohibit the

           4      construction of the proposed addition as shown on

           5      the proposed site plan.  However, the application

           6      of the ordnance may not prohibit or restrict the

           7      utilization of the subject property because the

           8      setback encroachments may be continued within the

           9      same footprint as shown on the 1984 survey

          10      submitted by the applicant.  However, any expansion

          11      outward or upward outside of this footprint and

          12      beyond the setbacks would require variance approval

          13      of the BZA.

          14            Criteria D:  The authorization of a variance

          15      will not be a substantial detriment to adjacent

          16      property or to the public good and the character of

          17      the zoning district will not be harmed by the

          18      granting of the variance.

          19            Staff's response:  The authorization of this

          20      variance may not be a substantial detriment to

          21      adjacent properties or to public good and the

          22      character of the zoning district may not be harmed

          23      by the granting of the variance.  The applicant's

          24      letter of intent contends, the right rear addition

          25      for the bath is consistent with other Sparrow Pond
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           1      properties that have made the same addition, and

           2      this design on the right side is the same that

           3      exists currently for the Night Heron Cottages, end

           4      quote.  Additionally, the proposed east-side

           5      addition is adjacent to a 10-foot pedestrian access

           6      easement.

           7            E:  The Board of Zoning Appeals shall not

           8      grant a variance the effect of which will be to

           9      allow the establishment of a use not otherwise

          10      permitted in a zoning district, to extend

          11      physically a nonconforming use of land, or to

          12      change the zoning district boundaries shown on the

          13      official zoning map.

          14            Staff's response:  Granting this variance

          15      would not allow the establishment of a use not

          16      otherwise permitted in this zoning district, extend

          17      physically a nonconforming use of land, or change

          18      the zoning district boundaries.

          19            F:  The fact that property may be utilized

          20      more profitably, should a variance be granted, may

          21      not be considered grounds for a variance.

          22            Staff's response:  The BZA may not consider

          23      profitability when considering this variance

          24      request.

          25            G:  The need for the variance shall not be
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           1      the result of the applicant's own actions.

           2            Staff's response:  The need for the variance

           3      may not be the result of the applicant's own

           4      actions.  Per the applicant's letter of intent, in

           5      quotes, the right-side setback for this property

           6      presents an unusual circumstance for the property

           7      improvement plans since the setback restriction was

           8      added years after the home was built.

           9            H:  Granting the variance will not be

          10      contrary to the public or neighborhood interest nor

          11      will it adversely affect other property in the

          12      vicinity, nor interfere with the harmony, spirit,

          13      intent, and purpose of these regulations.

          14            Staff's response:  Granting of this variance

          15      may not be contrary to the public or neighborhood

          16      interest, may not adversely affect other property

          17      in the vicinity, nor interfere with the harmony,

          18      spirit, intent, and purpose of these regulations.

          19      The Kiawah Island Cottage Owners Association Board

          20      of Directors and the Kiawah Island Architectural

          21      Review Board approved the proposed improvements.

          22            I:  Granting the variance does not

          23      substantially conflict with the comprehensive plan

          24      or the purposes of this ordinance.

          25            Staff's response:  Granting of this variance
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           1      may not substantially conflict with the

           2      comprehensive plan or purposes of this ordinance.

           3      The proposed addition aligns with and does not

           4      extend beyond the existing rear screen porch and

           5      deck and meets the required 20-foot rear-yard

           6      setback.

           7            Action:  The Board of Zoning Appeals may

           8      approve, approve with conditions, or deny Case

           9      BZAV-4-14-18206 based on the findings of fact,

          10      unless additional information is deemed necessary

          11      to make an informed decision.

          12            MR. LARSON:  Any questions for the staff?

          13            MR. FARABEE:  Go ahead.

          14            MR. GILMORE:  I've just got a clarification.

          15      This Sparrow Pond drawing, you keep talking about

          16      it -- throughout this, you're talking about right

          17      and left side.

          18            MS. WERKING:  This is east and this is west

          19      and north is up.

          20            MR. GILMORE:  So it's -- the left is east and

          21      the right is the west, right?  Okay.

          22            MR. FARABEE:  The right is the west, yeah.

          23            MR. GILMORE:  Because I printed upside down

          24      to make it work.

          25            MS. WERKING:  Yeah.
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           1            And then as far as the question I think you

           2      were asking earlier, I still would like Amanda to

           3      answer that, but -- somewhere in here I put about

           4      it being outward and upward, and I think that's one

           5      reason the ARB is just seeing the deck as part of

           6      the footprint.  They could have the addition

           7      without a variance.

           8            MR. LARSON:  That's under C, the outward and

           9      upward?

          10            MS. WERKING:  Right.  So that's what I was

          11      referring to as the height.  When you extend up, it

          12      requires a variance, like when you add a roof over

          13      an area that's already encroaching.  And you guys

          14      have seen a couple of decks like that have been

          15      converted to sunrooms and screened-in porches.

          16            MR. FARABEE:  The setback that's been

          17      requested on the left side, the screening in of the

          18      porch or the building up of the porch, the

          19      additional variance requested captures the overhang

          20      on the roof?  That's from the roofline?

          21            MS. WERKING:  Right.  So yeah, there are

          22      going to be 13 feet from the property line instead

          23      of --

          24            MR. FARABEE:  I presume the edge of the deck

          25      is 13 feet now since there is no roof on there.
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           1            MS. WERKING:  Right.

           2            MR. FARABEE:  So I'm saying is the additional

           3      foot and 9 inches --

           4            MS. WERKING:  We allow the roof to overhang,

           5      I think, up to a foot.

           6            MR. FARABEE:  So the question being the -- so

           7      the measurement of the variance goes from the

           8      roofline?

           9            MS. WERKING:  I think it goes to -- from the

          10      foundation.

          11            MR. FARABEE:  No overhang.

          12            MR. LARSON:  We talked about that before.

          13            MR. FARABEE:  No overhang, as I understand.

          14      Any overhang counts as part of the variance?

          15            MR. LARSON:  Yes.

          16            MR. FARABEE:  So my question is, are these

          17      numbers --

          18            MR. GILMORE:  This is what my point was two

          19      months ago when we had people with overhanging

          20      air-conditioner stands.  And my understanding is

          21      that overhangs -- it's the foundation we're dealing

          22      with and the overhangs.

          23            MS. MOLE:  May I clarify?

          24            MR. GILMORE:  Please.

          25            MS. MOLE:  Roof overhangs are allowed up to
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           1      2 feet per most of the older plats.

           2            MR. LARSON:  Most of the older plats?

           3            MS. MOLE:  Right.  Anything that was platted

           4      probably before 1990 has a note that says roof

           5      overhangs up to 2 feet are allowed to encroach over

           6      the setback.  But it does specifically say roof

           7      overhangs, which is why the ARB has not considered

           8      a cantilevered element necessarily the same

           9      situation, if that helps clarify the two.

          10            MR. GILMORE:  That was my point before, is

          11      the cantilever in this case was under the roofline.

          12            MS. MOLE:  Right.  Right.

          13            MR. GILMORE:  So [inaudible] --

          14            MS. MOLE:  [Inaudible] No, I understand your

          15      point [inaudible] --

          16            THE COURT REPORTER:  I'm sorry.  Just one

          17      person at a time.

          18            MS. MOLE:  Specific to roof overhangs and not

          19      necessarily a structure beneath them, if that makes

          20      any sense at all.

          21            MR. FARABEE:  So in this case, the deck

          22      overhang is presently 2 feet into the setback.

          23            MS. MOLE:  Is that correct?

          24            MR. FARABEE:  We got a 13-foot setback.  I

          25      assume that's --
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           1            MS. MOLE:  Right.  So the roof overhang would

           2      be in addition.

           3            MR. FARABEE:  So that's the 13-foot that you

           4      measured from the deck overhang, not from the

           5      footings.

           6            MS. WERKING:  It looks like on the plan that

           7      they're measuring from the roof overhang.

           8            MR. FARABEE:  I mean, how are we going to

           9      tell from that?  I would like to know.

          10            MR. DUKES:  No.  Let me start back with the

          11      15 feet and the 13 feet.  It's hard to say whether

          12      the existing setback -- exactly how much that is,

          13      where that is, because there's no identity of the

          14      property line exactly between this house and the

          15      house next door.

          16            What I did do is measure the total distance

          17      between the two houses, and that total distance is

          18      27 feet from the --

          19            MR. LARSON:  We're talking about the right

          20      side?

          21            MR. DUKES:  The side where part of the deck

          22      is being enclosed, correct?

          23            MR. FARABEE:  Left side.

          24            MS. MOLE:  Left side.

          25            MR. LARSON:  You're talking about the left
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           1      side?

           2            MS. WERKING:  As you're facing the house.

           3            MR. DUKES:  The left side.

           4            And the reason I was explaining what I did is

           5      I think that the existing house is 13 1/2 feet from

           6      the property line.  And that is structure; that's

           7      not overhang.

           8            MR. FARABEE:  Can you give us very precise

           9      measurements, though?  I mean, you've got to be

          10      measuring from somewhere to give me precise

          11      measurements.

          12            MR. DUKES:  Which --

          13            MR. FARABEE:  These schematics.

          14            MR. DUKES:  Yes.

          15            MR. FARABEE:  So I mean, you can't be

          16      guessing about where the setback starts.

          17            MR. GILMORE:  We need to get him introduced

          18      on the record.

          19            MR. DUKES:  The house included the setback.

          20            MR. FARABEE:  I understand, but at some time

          21      someone came through and drew a line down and said

          22      this is where we're going to measure the setback

          23      from.  Okay.  Otherwise, why do it?  That's where

          24      you draw the line.

          25            MR. LARSON:  Before we continue, I think --
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           1      shouldn't we introduce the gentlemen who's speaking

           2      now?

           3            THE COURT REPORTER:  Yes.  And I don't know

           4      who the lady is, either.  I'm sorry.

           5            MR. DUKES:  I'm Kenneth Dukes.  I live at

           6      14 Harleston Place in Charleston, and I'm the owner

           7      of the cottage at 1043.  I've owned that house for

           8      about 25 years.

           9            And the improvement plan that I'm proposing

          10      is just part of the continuation of some of the

          11      improvement plans that have been initiated in the

          12      Sparrow Pond Cottages.  Those cottages were built

          13      in the '70s, and there's a real desire on the part

          14      of everyone to upgrade the Sparrow Pond community,

          15      and so this was my plan for doing that with the

          16      1043 Anhinga Court.

          17            Now, I'll go back to your question.  If I

          18      understand --

          19            MR. GILMORE:  Can I ask one question?

          20            MR. DUKES:  Sure.

          21            MR. GILMORE:  Did you get the property

          22      surveyed before these were plan --

          23            MR. DUKES:  I had the property surveyed when

          24      I bought it.  I'll be very honest with you.  I did

          25      not know the setbacks had been put in place, and so
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           1      I didn't know there was an issue with needing to

           2      have the property resurveyed.

           3            MR. GILMORE:  Okay.  So these schematics done

           4      by your architect are based off of what?

           5            MR. DUKES:  The survey that was done when I

           6      bought the --

           7            MR. GILMORE:  So --

           8            MR. DUKES:  -- property.

           9            MR. GILMORE:  -- 25 years ago?

          10            MR. DUKES:  Yeah, it was in 1984.

          11            MR. GILMORE:  So that's the last survey.  So

          12      we can assume then the property line is based off a

          13      survey?

          14            MR. DUKES:  That's correct.

          15            MR. GILMORE:  Is correct?

          16            MR. DUKES:  Absolutely.

          17            MR. GILMORE:  So measuring from that property

          18      line.  Your identity of the property line --

          19      there's no monuments; I understand that.  I know

          20      the answer to the question.  There's no monument.

          21      So --

          22            MR. DUKES:  Yeah.  So you're right.  There's

          23      a survey property line, but it's very hard to --

          24            MR. GILMORE:  Right.

          25            MR. DUKES:  -- say exactly where that
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           1      property line ends.

           2            There is an easement and a walking path or

           3      bicycle path between the two cottages --

           4            MR. GILMORE:  Right.

           5            MR. DUKES:  -- as shown on the survey.

           6            The property line is intended to be in the

           7      middle of that path so that half of the easement is

           8      on each property.

           9            MR. GILMORE:  Each property.  Right.

          10            MR. DUKES:  So mine and the neighbor next

          11      door.

          12            So I took that information, and I measured

          13      the distance between the two properties, and that's

          14      27 feet.

          15            MR. GILMORE:  So I mean, your existing

          16      structure, what you bought in 1985, was a

          17      nonconforming piece of property, which you had

          18      nothing to do with; it became nonconforming when --

          19            MR. DUKES:  It became nonconforming.

          20            MR. GILMORE:  It became nonconforming

          21      whenever they put the setback in place.

          22            I mean, whether it's 13 feet, 12 1/2 or 13

          23      1/2 feet doesn't really make any difference.

          24            MR. DUKES:  No.

          25            MR. GILMORE:  It's a nonconforming piece of
�                                                                          24



           1      property.

           2            MR. DUKES:  I would just add that that is a

           3      point of non-understanding.  As was mentioned, this

           4      property for some reason wound up with a 15-foot

           5      setback.  There are other properties -- there's one

           6      six cottages up that has a path in between just

           7      like I do, and the setbacks are 7 feet, as are most

           8      of the cottages -- 6 or 7 feet.  Somehow this

           9      property wound up with a 15-foot setback on each

          10      side.

          11            MR. GILMORE:  You had nothing to do with

          12      building the structure?  You had nothing to do with

          13      making the structure nonconforming?

          14            MR. DUKES:  No.

          15            MR. GILMORE:  It was nonconforming because of

          16      something that was done --

          17            MR. DUKES:  Once the setback was --

          18            THE COURT REPORTER:  I'm sorry --

          19            MR. GILMORE:  -- was done by the process of

          20      putting setbacks in by the Town of Kiawah?

          21            MR. DUKES:  That's correct.

          22            MR. BRADEN:  Did you own it when they --

          23            MR. DUKES:  If I understand correctly, that

          24      the setbacks were put in place --

          25            MR. BRADEN:  '84.
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           1            MR. DUKES:  -- in 1994 or --

           2            MS. MOLE:  '93.

           3            MR. DUKES:  The survey was done in '84, but I

           4      believe 19 --

           5            MS. MOLE:  '93 was when they were -- and I

           6      think '94 is when they were officially adopted by

           7      the town as part of the initial development.

           8            MR. DUKES:  So yes, I would have been the

           9      owner for ten years.  I have to say, I didn't know

          10      that that occurred.

          11            MR. BRADEN:  You weren't notified in any way?

          12            MR. DUKES:  No, I definitely wasn't notified.

          13            MR. GILMORE:  It wouldn't make any

          14      difference, because you own a piece of property.

          15      They threw something at you.

          16            MR. DUKES:  Right, on both sides.

          17            And just as another point, the property on

          18      the other side, on the right -- I call it the

          19      right-hand side -- I guess it would be the west

          20      side, the way we're talking -- it's built on a zero

          21      property line right against the cottage next door.

          22            MR. LARSON:  I'd like to try to get this

          23      back.  You were called to help the staff answer the

          24      question, I believe.

          25            MR. DUKES:  Okay.
�                                                                          26



           1            MR. LARSON:  So let's finish our questions

           2      for the staff, and then we'll have you -- I'm sure

           3      we're taking your presentation out of context and

           4      order and everything else, so we'll give you as

           5      much time as you want for your presentation.

           6            Are there other questions for the staff?

           7            MR. FARABEE:  Well, so we're comfortable in

           8      knowing that the present deck -- okay -- is 13 feet

           9      from the property line?

          10            MS. WERKING:  Right.

          11            MR. FARABEE:  And also that there is --

          12      they -- I didn't get an answer to the question --

          13      maybe I'll ask it when -- I do have a question,

          14      though, with regard to -- just an observation.  It

          15      has nothing to do with this case.  But in looking

          16      at the house, on the right side, your neighbor on

          17      the right side, your overhang is over his deck.  So

          18      when is the property line not the property line?

          19      That's -- I -- I mean, even if you build up to a

          20      property line --

          21            MS. WERKING:  Yeah.

          22            MR. FARABEE:  -- the issue with regard to the

          23      roof and -- is overhanging on the property line.

          24            MR. DUKES:  Are you asking me?

          25            MR. FARABEE:  No.  I'm befuddled by that.
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           1            MS. WERKING:  Yeah.  Should he get approval

           2      today?  I definitely recommending he talk to Bruce,

           3      the town official, to see what needs to be done as

           4      far as building.  I believe -- is that correct?

           5      But either way, you would need to get in touch with

           6      Bruce as far as like --

           7            MR. FARABEE:  Can I ask you a question with

           8      regard to the roof overhang?  Where you ignore the

           9      roof overhang -- in this case, it's on your

          10      neighbor's property on one side.  On the other side

          11      it's no problem because it's accounted in the

          12      variance, and I'm just trying to understand the

          13      economy of that.  You don't have an answer?

          14            MS. WERKING:  You're saying the roof overhang

          15      is going to be over the neighbor's deck?

          16            MR. FARABEE:  Yeah.

          17            MR. GILMORE:  It's going to be over the

          18      neighbor's property.

          19            THE COURT REPORTER:  I'm sorry.  Just one

          20      person at a time.

          21            MR. FARABEE:  Because the neighbor built up

          22      to -- I assume -- that line, too.

          23            MS. WERKING:  Right.  And that's another

          24      issue we look at, the 14-foot building separation.

          25      We have worked with that as decks, too, but there's
�                                                                          28



           1      been different interpretation on that.

           2            MR. FARABEE:  Another question:  The walkway

           3      is not straight.  I understand that it's built

           4      straight.  It's supposed to be lined up straight,

           5      but it curves near the rear of the property.  It

           6      leans -- comes over toward the property and it gets

           7      very close to it.

           8            MS. WERKING:  Right.

           9            MR. FARABEE:  And I'm wondering, are we going

          10      to have a roof overhang on the walkway?

          11            MS. WERKING:  I don't have an answer for

          12      that.  I don't know.  Because, yeah, the walkway is

          13      not shown.  But I know what you mean about it

          14      hanging.

          15            MR. FARABEE:  There's a tree right there on

          16      that corner, in the same corner.  Can you tell me

          17      if that tree will be removed?  It's a palm tree.

          18            MS. WERKING:  We don't do tree permits.

          19            MR. FARABEE:  I'll wait and ask Mr. Dukes.

          20            MR. LARSON:  And Mr. Gilmore points out, the

          21      roof is already -- according to that picture, is

          22      already over --

          23            MR. GILMORE:  You're adding a roof over

          24      another foot.  It's already that way.

          25            MR. FARABEE:  You're looking at the --
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           1            MR. LARSON:  View from the rear yard.

           2            MR. FARABEE:  -- the west side?

           3            MR. GILMORE:  Yeah.

           4            MR. FARABEE:  Yeah, right there.

           5            MR. GILMORE:  It's already over.

           6            MR. FARABEE:  It is.  The addition is going

           7      to continue the roofline, I presume, but we'll ask

           8      Mr. Dukes that.

           9            MR. GILMORE:  The addition is not, because

          10      the addition is on the other side.

          11            MR. FARABEE:  This is the roofline that I

          12      questioned with regard to extending on the property

          13      line.

          14            And then the question whether -- on the --

          15      that's right.

          16            MR. GILMORE:  It's already over.

          17            MR. FARABEE:  That's what I'm saying.  I

          18      questioned how could that be.

          19            MR. LARSON:  Any more questions?

          20            I have a question for the staff, and this is

          21      getting at your outward or upward comment because,

          22      were it not for that, would a variance from the BZA

          23      be required?

          24            MS. WERKING:  I mean, if you were just

          25      replacing deck boards there, then, no, we would
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           1      just consider that nonconforming.  It's that

           2      nonconforming section in the ordinance that talks

           3      about expansion, and we consider upward to be

           4      expansion.  So even though it's fine on the

           5      existing footprint, it's still an expansion of the

           6      nonconformity.

           7            MR. LARSON:  So this might be a time for my

           8      question for the ARB.  Was the ARB approving an

           9      outward or upward variance?

          10            MS. MOLE:  Correct.

          11            And for the record, Amanda Mole with the

          12      Architectural Review Board.

          13            THE COURT REPORTER:  Thank you.

          14            MS. MOLE:  Yes.  The ARB was approving the

          15      extension of an existing nonconformance, is

          16      probably the best way to put that.  So yes, that

          17      was the continuance of the overhang of the roof as

          18      well as the continuation of the footprint over the

          19      setback.

          20            If it's okay for me to pause and just

          21      introduce a little history --

          22            MR. LARSON:  Yeah.  Uh-huh.

          23            MS. MOLE:  Sparrow Pond Cottages were

          24      basically built, and then the property lines were

          25      drawn around them way back in the '70s.  And many
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           1      of them were built as zero-lot-line homes, which do

           2      include roof overhangs over an adjacent property.

           3      I believe by deed that's done with an easement or

           4      something of that nature with a zero-lot-line home.

           5      So it was -- decks went straight up to the side of

           6      the adjacent cottage, and it was just separation by

           7      14 feet of heated square footage.

           8            So then in '93, '94, when the town developed

           9      setbacks and it was included as part of the

          10      development agreement, setbacks were applied to

          11      these existing cottage neighborhoods and created

          12      many nonconformances.  So that's when the ARB

          13      considered it, and we considered that most of the

          14      homes adjacent to this are actually listed in the

          15      setback book as being zero lot lines, and this is

          16      the only one that's called out.

          17            And we couldn't figure out why that was any

          18      different.  Because it's situated the same as the

          19      rest of them, we felt the most fair thing to do was

          20      to allow for the existing nonconformance to be

          21      extended.

          22            So I'm happy to answer more questions, but

          23      that's it in a nutshell.  Yes.

          24            MR. GILMORE:  Just so I can be clear, when

          25      we're talking about the west side, we're talking
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           1      about an extension of a roofline by five or six

           2      more feet?

           3            MS. MOLE:  Correct.

           4            MR. GILMORE:  So if you're standing in the

           5      front of the property and you look down the side of

           6      the property, there's nothing further out?

           7            MS. MOLE:  Correct.  That's why we -- we

           8      visited the property.  We looked at how this

           9      addition might impact neighboring views.  We, you

          10      know, looked at all the situation all around and

          11      felt that it was a reasonable request due to the

          12      unusual setback situation.

          13            MR. GILMORE:  The addition is out the back?

          14            MS. MOLE:  Yes.

          15            MR. GILMORE:  And in order to put a roof on

          16      it so that it would line up with the rest of the

          17      roof on the other side?

          18            MS. MOLE:  Correct.

          19            MR. LARSON:  Well, my question relates to

          20      when the ARB says the variance request to extend

          21      the right rear corner of the house over the side

          22      setback is approved, the approval is based on

          23      exceptional circumstances regarding your property

          24      setback.  Usually the ARB says we're approving the

          25      design, but a BZA approval is necessary.  Here it
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           1      looks like you take the -- the ARB is taking the

           2      BZA out of the --

           3            MS. MOLE:  No.  The ARB never takes the BZA

           4      out of the equation.

           5            MR. LARSON:  You approved the right side but

           6      not the left side in this letter of January 8th.

           7            MS. MOLE:  Right.  And that's actually a good

           8      question, because I don't know that the left side

           9      was brought to us as a variance situation.

          10            MR. LARSON:  So back to the other -- the side

          11      you did approve, the right side, the fact that you

          12      said nothing about the BZA, were you -- now I'm

          13      asking the property owner, were you aware that the

          14      BZA would also have to approve the variance?

          15            MR. DUKES:  Oh, yes.  In fact, I --

          16            MR. LARSON:  Even though the ARB approved it?

          17            MR. DUKES:  Yes.

          18            MR. LARSON:  Because a couple times you

          19      mentioned --

          20            MR. DUKES:  They explained that very clearly

          21      that it was still --

          22            MR. LARSON:  Thank you.

          23            Any more questions for the staff or for the

          24      ARB?

          25            MR. FARABEE:  One more for the staff.  Could
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           1      you refresh my memory on what is -- when a

           2      nonconforming property is -- there's a major

           3      renovation, when the whole nonconformance comes

           4      into question.

           5            MS. WERKING:  That's the 50 percent rule I

           6      think you're referring to.

           7            MR. FARABEE:  Is it 50 percent?

           8            MS. WERKING:  Right.

           9            MR. LARSON:  And that's 50 percent of value.

          10            If there are no more questions, we can

          11      finally have you introduce yourself again and --

          12            MR. DUKES:  I'm Ken Dukes, 14 Harleston Place

          13      in Charleston.  Let me try to go back to clarify a

          14      couple of things that have been brought up.

          15            The overhang on the zero property line does

          16      exist, and that's just the design of the Sparrow

          17      Pond Cottages.  I mean, every one that's on -- the

          18      design of the Sparrow Pond Cottages is such that if

          19      the two cottages are built on a zero property line,

          20      there's the house on one lot adjacent to the deck

          21      on the next lot.  There is no situation where the

          22      two houses are built on the adjacent -- on the zero

          23      property line.  There's always house, deck, house,

          24      deck.

          25            So the overhang that was mentioned is always
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           1      an overhang on a deck than have the two overhangs

           2      of the two dwellings come together.

           3            I'll also say on the overhang, in this

           4      particular case, all the Sparrow Pond Cottages are

           5      not this way, but these two cottages are.  As the

           6      extension goes back, the addition is made that will

           7      be off of the neighbor's deck.  So that overhang

           8      will not be going down on the deck, but it will be

           9      going all the way down to the ground.

          10            MR. FARABEE:  Were they built at the same

          11      time?

          12            MR. DUKES:  I assume so, yeah.

          13            Now, back to the east side, the overhang on

          14      the east side -- and you mentioned a walking path.

          15      If you look at the design of the addition, there's

          16      about 4 feet of deck left of -- between the

          17      addition and the rear of the cottage on the west

          18      side where the walking path is.  So if you come

          19      back up -- I know what you're talking about where

          20      that walking path is in the corner, but you come

          21      back about 4 feet because that's still deck above,

          22      and then the dwelling would start.  And by the time

          23      you get back to that point, the overhang is not

          24      any -- not near the path at all.

          25            MR. LARSON:  The overhang is not near the
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           1      path?

           2            MR. DUKES:  Right.

           3            MR. FARABEE:  How about that tree?  Is that

           4      tree staying?

           5            MR. DUKES:  Yes, all the trees.  The addition

           6      on the east side is just enclosing deck, so all the

           7      trees that are there now stay.

           8            MR. FARABEE:  So it is a wall coming up to

           9      the exterior of the edge of the deck now?

          10            MR. DUKES:  It will on that -- for that

          11      15-feet -- I think it is -- addition, and then

          12      there will be deck still on each side of that

          13      addition.

          14            MR. FARABEE:  I see.  So on this schematic,

          15      this is an open deck --

          16            MR. DUKES:  That's correct.

          17            MR. FARABEE:  -- walkway?

          18            MR. DUKES:  That's correct.

          19            MR. FARABEE:  So the overhang will be over

          20      that walkway.  The roofline overhang will be over

          21      that decking?

          22            MR. DUKES:  No.  This is the rear of the

          23      cottage, so that overhang is at the rear.

          24            MR. FARABEE:  Right.  I understand that.

          25            MR. DUKES:  This is the walkway here.
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           1            MR. FARABEE:  What is that?

           2            MR. DUKES:  That's deck.

           3            MR. FARABEE:  So I'm saying the roofline,

           4      that roofline right there?

           5            MR. DUKES:  Yes.

           6            MR. FARABEE:  So that will be present over

           7      the deck?

           8            MR. DUKES:  That's correct.

           9            Back to just describing the plan, this

          10      addition on that right rear corner has been made by

          11      several of the Sparrow Pond Cottages.  It appears

          12      to me that most of them were made before -- or

          13      maybe all of them -- before the setback

          14      restrictions were put in place.  But like 1046,

          15      which is four doors down from me, has the same

          16      addition.  So it just makes for a nice plan because

          17      it allows a bath on that side of the house where

          18      there's a bedroom, and that doesn't exist

          19      currently.

          20            The addition on the other side, like I said,

          21      does not add to the footprint of the house, and

          22      it's enclosing deck and would add a fourth bedroom.

          23            MR. FARABEE:  You're kicking out another foot

          24      and a half on the east side, right?

          25            MR. LARSON:  Same.
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           1            MR. DUKES:  No, the overhang would be --

           2            MR. FARABEE:  The overhang is --

           3            MR. DUKES:  But the -- not extending the

           4      footprint of the cottage in any way on that side.

           5      Just enclosing deck.

           6            What has happened is a foot and a half of the

           7      existing deck is protruding in this 15-foot setback

           8      that --

           9            MR. FARABEE:  That's what I'm saying.  The

          10      wall --

          11            MR. DUKES:  The house will be the same.

          12            MR. FARABEE:  The wall will be where the edge

          13      of the deck is now?

          14            MR. DUKES:  Right.

          15            MR. FARABEE:  And the foot and a half is your

          16      overhang -- is that what you're saying -- is the

          17      walkway?

          18            MR. DUKES:  The foot and a half is the

          19      encroaching or the going into the setback that's

          20      there now.

          21            MR. FARABEE:  You're already 2 feet into it.

          22            MR. DUKES:  No.

          23            MR. FARABEE:  Yes.  Well, that's what we

          24      said.  You're 13 --

          25            MR. DUKES:  Yes.  Well --
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           1            MR. FARABEE:  13-foot setback now.  So you're

           2      2 foot into the 15 feet.

           3            MR. DUKES:  We're talking a foot and a half

           4      and 2 feet.  I thought it was a foot and a half.

           5      But we're saying 2 feet, but it doesn't change.

           6            MR. FARABEE:  It's not an additional foot and

           7      a half over your present 2 feet?

           8            MR. DUKES:  No.

           9            MR. LARSON:  Because you're using the foot

          10      and a half and 2 feet interchangeably, I assume?

          11            MR. DUKES:  I am.  And I shouldn't be doing

          12      that because I came in thinking it was a foot and a

          13      half, and I'm learning that it's 2 feet.

          14            MR. GILMORE:  The footprint of this building

          15      doesn't change?

          16            MR. DUKES:  Only on that right corner.

          17            MR. GILMORE:  Except for that right corner.

          18      But the footprint for where the deck is stays the

          19      same?

          20            MR. DUKES:  Exactly.

          21            MR. GILMORE:  You're simply taking --

          22      building walls on the outer edge of the deck?

          23            MR. DUKES:  That's correct.

          24            MR. GILMORE:  So the only thing additional

          25      now is the overhang of the roof.  That's what we're
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           1      talking about.  We're talking about --

           2            MR. DUKES:  On that side.

           3            MR. GILMORE:  We're talking about overhang on

           4      the roof.  That's what we're talking about on both

           5      sides, the overhang, roof overhangs.

           6            MR. DUKES:  Yes.

           7            MR. GILMORE:  The only thing different

           8      between the way it looks right now is going to be

           9      roof overhangs and the fact you can close the deck,

          10      which is roof overhang.

          11            MR. DUKES:  Except for that 6-foot extension,

          12      yes.

          13            MR. GILMORE:  I understand.  I'm talking

          14      about -- let's stay on one piece at a time.

          15            MR. DUKES:  The only thing different would be

          16      the roof overhang on that side.

          17            MR. LARSON:  Are there any more questions for

          18      Mr. Dukes?  Do we all understand this?

          19            MR. FARABEE:  I think we all don't

          20      understand, but I have no more questions.

          21            MR. FARABEE:  I would like to request a

          22      staff, though, to provide us with a definitive

          23      answer to the roofline and where it is permitted to

          24      overhang and where that is written down.

          25            MS. WERKING:  Right.
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           1            MR. LARSON:  I won't digress, but I'm

           2      digressing on one I remember from three or four

           3      years ago with Sagers, the roof on it.

           4            MR. GILMORE:  Let's get this question

           5      answered.

           6            MR. LARSON:  Yes.  If there are no more

           7      questions for the applicant, and I see no one -- is

           8      there anyone who's going to speak -- anybody else

           9      to speak in favor or against the variance?

          10            Hearing none, I will close the hearing and

          11      ask for a motion from the board, after which we'll

          12      have a discussion and vote on the case.

          13            Could we have a motion?

          14            MR. GILMORE:  I move that we approve the

          15      variances as requested.

          16            MR. LARSON:  And do you want to cite any of

          17      the reasons based on --

          18            MR. GILMORE:  The reason is very simple:  The

          19      ponds, the Sparrow Pond Cottages, like many of the

          20      original communities on Kiawah, were built without

          21      consideration to property lines, setbacks,

          22      et cetera.  The property lines, as I understand the

          23      history, even came after that.

          24            They built these things, they started selling

          25      them, and they had to tie some dirt to them, and
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           1      they started to create property lines around them.

           2      And then many, many, many, many years later, the

           3      town goes through the process and ends up with

           4      setbacks.

           5            And so I just think this is -- we're not

           6      changing the footprint.

           7            MR. LARSON:  I was going to have you just add

           8      to the wording of the motion and I'm going to

           9      paraphrase what you just said.

          10            MR. GILMORE:  I'm sorry.

          11            MR. LARSON:  I'm going to paraphrase what you

          12      said.  And you are making the motion because of the

          13      extraordinary conditions brought on by the changes.

          14            MR. GILMORE:  The exceptional conditions

          15      created to these properties because of the way they

          16      were built, plotted.  Setbacks were created over

          17      time.

          18            MR. LARSON:  And because of the subsequent

          19      setbacks --

          20            MR. GILMORE:  Right.

          21            MR. LARSON:  -- that were created.  Period.

          22            Okay.  Is there a second?

          23            MR. FARABEE:  I'll second.

          24            MR. LARSON:  Thank you.  Discussion?

          25            MR. FARABEE:  Most of my focus thus far and
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           1      to the staff have been trying to clarify what we

           2      have as opposed to what was done in the past as

           3      opposed to what Mr. Dukes is trying to do now, and

           4      I think that the understanding of what he is

           5      attempting to do really doesn't perpetuate what

           6      issues we already have there.

           7            And in the sense that he's sticking to the

           8      footprint, pretty much except for the extension of

           9      the back, which is -- and so I think that the

          10      effort to try to maintain the present nonconformity

          11      as well -- I understand that.  I support it, so --

          12            MR. LARSON:  Any other comments?

          13            And I support it, also, because the thought

          14      of you buy something with no setbacks, and then

          15      suddenly you wake up and there are 15-foot

          16      setbacks, that would be a cause for alarm.

          17            So if there is no other discussion, call the

          18      question.

          19            MR. BRADEN:  Question.

          20            MR. LARSON:  Second?

          21            MR. GILMORE:  I second.

          22            MR. LARSON:  Call the question.

          23            MR. BRADEN:  [Unintelligible].

          24            MR. LARSON:  So all those in favor of the

          25      motion -- and the motion is to grant the variance
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           1      because --

           2            MR. GILMORE:  To grant the variances.

           3            MR. FARABEE:  Variances.

           4            MR. LARSON:  I'm sorry.

           5            MR. FARABEE:  Both variances, plural.

           6            MR. GILMORE:  There's two.

           7            MR. LARSON:  To grant both variances because

           8      of the exceptional conditions brought on by the

           9      change in the setbacks -- subsequent change in the

          10      setbacks.

          11            All in favor of the motion, signify by saying

          12      aye.

          13            MR. GILMORE:  Aye.

          14            MR. LARSON:  Aye.

          15            MR. BRADEN:  Aye.

          16            MR. FARABEE:  Aye.

          17            MR. LARSON:  Opposed?

          18            Motion carries unanimously, and I thank

          19      everybody for their time.  I would like to adjourn

          20      the meeting.

          21            (The hearing concluded at 4:52 p.m.)

          22

          23

          24

          25
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